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LI PEZ, Circuit Judge. These appeal s ari se fromprotracted

litigationover attorney's fees all egedl y owed by Al fred Rechber ger
("Rechberger") and ARCPartners, Ltd. ("ARC') to the NewHanpshire | aw
firmMLane, Gaf, Raul erson, &M ddl eton, P. A ("MLane"). Rechberger
focuses on three rulings against him First, he chall enges the
district court's partial sunmary judgnent award of $135,157.77 to
McLane onits contract cl ai mbecause he believes that an attorney's
al | egedly erroneous initial val uation of the damages exposure fromt he
case for which the attorney was retained should relieve himfrom
liability for all fees generated by the matter. Second, he chal | enges
the jury award t o McLane of $39,567.50 i n fees, clainmngthat he |l ost
because the di strict court construed the surviving count of his third-
party conpl ai nt and counterclaimtoo narrowy. Finally, he chall enges
the district court's summary judgnent rul i ng agai nst hi mon his third-
party conpl ai nt agai nst an attorney, Jon Meyer ("Meyer"), who handl ed
the litigation at issue before McLane did. 1In its appeal, ARC
chal l enges the district court's refusal to anend, alter, vacate or
clarify the judgnent entered jointly against it and Rechberger for
attorney's fees.

I n a cross-appeal, McLane seeks reversal of the district court's
deci sion not to sanction Rechberger with an additional award of
attorney's fees and expenses for all egedly frivol ous and vexati ous

litigation. MLane al so challenges the district court's decisionto
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grant ARCjudgnent as a matter of laww th respect tot he $39,527. 03 of
fees still in dispute at the tine of trial.

Onthis last point raisedinthe McLane cross-appeal, we nust
vacate the judgnent for ARC. 1In all other respects, we affirm
| . Background

McLane sued Rechberger and ARCfor unpaid attorney's feesinthe
New Hanpshire Superior Court on July 7, 1997.1' On July 11, 1997, a
Superior Court justice granted McLane's petition for an attachnment of
$300, 000 hel d by Rechber ger and ARC. > Rechber ger renoved t he case from

state to federal court on August 13, 1997, and fil ed an answer on

IT'ARCis alinmted partnership; its general partner is Alfred
Rechberger, andits|limted partner is ARCTrust. Beneficiaries of the
trust i nclude M. Rechberger's children. Despite the vol um nous record
generated by this litigation, it containslittleinformationonthe
exact status and nature of ARC. At trial, an attorney at MLane
(W I bur d ahn) described ARCas a"Coloradolimted partnershipwitha
general partner fornmed on the Isle of Man off the coast of
England . . . [designed to] bull etproof M. Rechberger's assets.” 1In
an attachment proceedi ng, a New Hanpshire Superior Court justice
decl ar ed Rechber ger and ARC i ndi sti ngui shabl e for purposes of the
litigationunderlyingthis feedispute. Tosinplify the discussion, we
refer to both Rechberger and ARC as "Rechberger" bel ow, unless
ot herwi se noted. ARC adopts by reference many of the argunents nade by
Rechber ger on appeal.

2 Rechberger, ARC, and MLane dispute the ownership of the
$300, 000, whi ch was pl aced i n an escrow account by a conmpany ( Bi o- San)
sued by Rechberger and ARC during t he pendency of that litigation. The
$300, 000 becane avail abl e as aresult of a settlenent of the Bi o-San
| awsuit--one of the |legal disputes in which MLane represented
Rechberger. Rechberger and ARC now say t he noney bel ongs to ARC,
McLane asserts it is the joint possessi on of Rechberger and ARC.
Nei t her party briefed this question on appeal and we do not address it.
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Sept enber 2, 1997. Rechberger al so countersued McLane and filed a
third-party conpl ai nt agai nst attorneys Jon Meyer and Edward L. Hahn
for 1) mal practice, 2) infliction of enotional distress, and 3) breach
of an inplied covenant to charge fair and reasonabl e fees. Inorder to
understand this bitter dispute over attorney's fees, we nust
regrettably reviewthe litigation which generatedthe fees andthe
tortuous course of this case to its present state.

A. The Underlving Litigation

Inlate 1994, Marion Jacobi, the daughter of Al fred Rechberger,
filed suit agai nst her father, alleging that he had sexual | y assaul t ed

her on several occasions from1979 to 1985. See Jacobi v. Rechberger,

et al., No. 94-C-82 (N.H. Super. Ct. filed 1994) ("Jacobi"). Jacobi
sued bot h her fat her and ARC, whi ch she all eged was nerely the alter
ego of Rechberger. She al so sued Bi 0o- San Laboratories, Inc. ("Bio-
San"), a conpany at which she had worked when it was owned by
Rechberger, all eging that he sexual | y assaul ted her there, and that the
conpany was | i abl e for assaults onits prem ses. Al though Rechberger
sol d the company in 1990, he was still receiving paynents fromit
pursuant to a stock purchase agreenent.

Rechber ger retai ned attorney Edward L. Hahn in March 1995 to
handl e t he def ense of the Jacobi lawsuit. Hahn all egedly advi sed
Rechber ger that his daughter's suit was a "$50, 000 case" and t hat

litigation costs for his defense woul d be "around $200, 000. " Attorney
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Hahn worked on the matter, first alone as a nmenmber of Hahn &
Associ ates, later with Jon Meyer when he joined Meyer's law firm
Backus, Meyer, Sol onon, Rood & Branch, P. A. ("Backus"), in June 1995,
and finally with attorneys at McLane, whi ch he joinedin March, 1996.

The Jacobi litigation spawned anot her | egal di spute. In June,
1995, Hahn fil ed suit on behal f of Rechberger and ARC agai nst Bi o- San.

Rechberger et al. v. Bio-San Laboratories, Inc., No. 96-44-JD(D. N. H.

filed 1996). Rechberger had owned several vitam n pill businesses
pur chased by Bi 0- San i n 1990. The st ock- purchase agr eenent provi ded
for Bi 0-San t o pay Rechberger certai n noneys, but Bi o- San st opped t hese
payments in 1995. Bi o-San gave several reasons for stopping the
paynment s, includi ng Mari on Jacobi's suit agai nst Bi o- San. Bi 0- San
averred t hat Rechberger's failure to disclosethe all eged abuse in
connection w th the sal e of the business anounted to a vi ol ation of the
st ock purchase agreenment, which required the seller to disclose all
significant liabilities of the purchased entity.

Hahn wor ked on t he Bi 0- San and Jacobi litigation, and nore general

corporate matters for Rechberger at his own firm at Backus, and at
McLane. Both Backus and McLane assi gned ot her attorneys towork with
Hahn. Rechberger paidnearly all of the fees billed by Hahn, Backus,
and McLane before January 1997.

Jacobi's suit agai nst Rechberger settled in May 1997 when he

agreed to pay her $1.35 mllion. Rechberger's suit agai nst Bi o- San was
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settled in arbitration in July 1997 when Bi o-San agreed to pay
Rechberger $1.85 mllion. At the conclusion of this litigation,
Rechber ger had i ncurred approxi mately $849, 000 i n | egal fees, and had
pai d approxi mat el y $625, 000. About $191, 000 of McLane's unpaid bills
stemmed fromthe Jacobi litigation (which Hahn, WI bur d ahn, and ot her
McLane attorneys had worked on), and about $28, 000 st emred f romgener al
cor por at e wor k whi ch Hahn di d f or Rechberger. The Backus firmcl ai med
$4,000 fromthe Jacobi litigation.

B. The M Lane- Rechberger Litigation

When Rechber ger stopped payi ng fees to McLane i n January 1997,
McLane attorneys repeatedly requested paynent. Rechberger initially
gave no reason for not paying. At the subsequent trial, one partner
testifiedthat Rechberger first clainmedthat he was not payi ng si nply
because of a "cash flowproblem"” Losing all patience, McLane fil ed
suit agai nst Rechberger in the summer of 1997 i n t he New Hanpshire
Superior Court. After renoving the casetothe United States District
Court for the District of NewHanpshire onthe basis of diversity of
citizenship, Rechberger filed an answer to MlLane's suit, a
counterclaim and athird-party conpl ai nt agai nst attorneys Meyer and
Hahn. 1In his counterclaimand third-party conpl aint, he all eged
mal practice, inflictionof enotional distress, and breach of aninplied
covenant to charge fair and reasonable fees. Subsequently, the

district court granted the notions of McLane, Meyer, and Hahn for
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sunmary j udgrment on t he nmal practi ce and enoti onal di stress counts when
Rechberger failed to oppose these notions.

I nthe surviving count of his counterclaim Rechberger asserted
t hat McLane charged unfair and unreasonabl e fees for the services it
provi ded. MlLane filed a notionfor partial sunmmary judgnent onthis
remai ni ng count and onits own cl ai mfor fees, notingthat Rechberger
adm ttedin his answer that McLane did | egal work for hi mand ARC and
t hat he agreed to pay reasonabl e fees for those services. MLane
averred t hat Rechberger provi ded no factual basis for disputingthe
validity of a nunber of his debts tothe firm MLane al so argued t hat
Rechberger's own expert witness (Finis Wllians) didnot findthe fees
charged by McLane attorney W I bur G ahn unreasonabl e, and di d not
eval uat e t he fees of McLane associ ate Mark Wiitney. WIlIlians's report
al so did not chall enge expenses incurred by the McLane firm

I n response, Rechberger claimedthat there was no witten fee
agreenment. He asserted that Hahn's al |l egedly erroneous val uati on of
hi s exposure inthe Jacobi case nade Rechberger i mmune fromliability
for all subsequent fees and expenses. Findingthis and other argunents
unconvincing, the district court granted MLane partial summary

j udgnent onits contract cl ai mand Rechberger's counterclai m thereby



awardi ng McLane nearly all the fees and expenses it requested on
partial sunmary judgnent. These fees and expenses included:?

Bi 0- San fees: $316.97

Cor por at e expenses: $1, 254. 21

Corporate fees: $27,303.00

Jacobi expenses: $27, 185.09

Jacobi fees generated by W1l bur @ ahn and Mar k Wi t ney:
$79, 050. 084

ahwNE

At this point inthe case (late April of 1999), a substanti al
portion of the fees and expenses cl ai med by McLane had been adj udged
proper and due to McLane. MlLane asked the district court to sanction
Rechberger's counsel, Val eri ano Di viacchi, for disputingthese fees
despite his all eged awar eness t hat he had no grounds for doi ng so.
Cediting a brief submtted by D viacchi which explained hislitigation
tactics, the district court declined to i npose any sancti ons.

As the trial approached on t he remni ni ng $83, 755. 03 of fees in
di spute, the parties sought toclarify the types of evidence which
Rechber ger coul d present on his third-party conpl ai nt agai nst Hahn and
hi s count er cl ai magai nst McLane. Seeking to prove that Hahn and McLane

had breached an i npli ed covenant to charge fair and reasonabl e f ees,

3For aconpletelist of all the nonetary judgnents enteredinthe
case, see the appendix to this opinion.

4#The district court directed the parties to agree onthe anount
due for this Jacobi work because the court could not nake that
determ nation on the basis of the docunents before it. MLane
subm tted a statenment assessi ng @ ahn's and Wi t ney' s out st andi ng f ees
at $79, 098. 50, and Rechberger did not file any response with the court.
The district court adopted MLane's estimate.
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Rechberger disclosed his plan to introduce evidence of Hahn's
negligence in handling the Jacobi case. After the district court
expr essed some doubt s about the propriety of this strategy, Rechberger
asked the district court to construe the surviving count of his
count er cl ai magai nst McLane and hi s t hird-party conpl ai nt agai nst Hahn,
whi ch chal | enged t he fai rness and reasonabl eness of their fees, to
i nclude a cl ai mthat the attorneys had fail ed to provi de representation
with the skill and know edge of an average attorney.

The district court denied this request. Inits view, such an
interpretation of the surviving count would be tantamunt to a
rei nstatement of the first count of Rechberger's original conpl ai nt
all eging | egal mal practice. Moreover, such reinstatenment woul d
severely prejudice "thethird-party defendants inlight of the history
of this case and Rechberger's previ ous acqui escence i n the di sm ssal of
his attorney mal practice claim" Therefore, the court did not all ow
Rechberger to all ege at trial "clains for negligent performnce of
| egal services. . . [or] challenges tothe fees based onthe | awyers'
all eged failure to properly assess theJacobi case, tosettle at an
earlier time, or to keep Rechberger inforned about the case.” Rather,
the district court only all owed Rechberger to chal |l enge "t he nature
(but not the quality) of the work perforned;" for exanple, to chall enge

"an hourly rate as unreasonabl y hi gh based on the | evel of skill of the
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| awyer who didthe work or the nature (but not the quality) of the work
performed."

I n anot her pre-trial devel opnent, Rechberger dism ssed his
previ ous expert, Finis WIllianms, and retai ned a newexpert, R chard
Fol ey, to assess the reasonabl eness of the attorney's fees still at
i ssue. Foley submttedareport tothedistrict court and was deposed
by McLane. MLane t hen asked the court to excl ude Fol ey' s testinony on
the grounds that it did not neet the standards for expert testinony

prescribed by the Supreme Court in Daubert v._ Merrell Dow

Phar maceuticals, Inc., 509 U.S. 579 (1993). After conducting a
hearing, the district court permtted Foley totestify. However, the
court did grant McLane's notion in limne to exclude evidence
regarding certainfees | eft uncontested by Foley. Inthis notion,

McLane showed that Foley only chall enged the reasonabl eness of

$39,527.00 in fees incurred for the tinme of Attorney Hahn and
$23,562.00 i n fees incurred by McLane bet ween February 7 and February
28, 1997. Subtracting the $63,089.00 i n fees di sputed by Fol ey from
t he $83, 755. 00 still in di spute, McLane denonstrated that $20, 666. 00 i n
fees were | eft undi sputed. The district court's final pre-trial order
di rected "counsel [for Rechberger] tofileastipulationwthrespect

to" those fees. Rechberger conplied.

The trial began on February 2, 2000 and | asted t wo days. At the

conpl eti on of the presentation of evidence, the district court granted
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McLane judgnent as a matter of lawwi th respect to $23, 562. 00 of fees
incurred fromFebruary 2 to February 28, 1997. Al though Fol ey’ s report
had chal | enged t hese fees, that aspect of his report was di scredited at
trial. Foley had opined that since Rechberger had instructed G ahn, a
McLane attorney, to settle theJacobi casein early February 1997, fees
incurredinthat nonth were unreasonable. At trial, however, Fol ey
adm tted that he had never discussed this settlenment issue with
Rechberger. Rechberger hinself fail edto appear at trial, and @ ahn
testifiedthat Rechberger did not instruct hi mto settlethe casein
early February. Finding that Rechberger and ARC had offered no
evi dence to di spute that $23,562.00 in fees, the court entered a
judgnment for this amount infavor of McLane agai nst bot h Rechber ger and
ARC. Fi nding that McLane had offered no evidence to
demonstrate the liability of ARC for the remaining $39,527.03 in
di spute, the court al so entered judgnment as a matter of awfor ARC
withrespect tothisclaim Thecourt didpermt thejury to determ ne
whet her Rechber ger owed t hat noney to McLane. The jury rul ed that he
di d, thus decidinginfavor of McLane on t he bal ance of its contract
claimand in favor of Hahn on Rechberger's third-party conpl ai

After trial, McLane attenptedto recover the legal fees it spent
sui ng Rechber ger and def endi ng agai nst his counterclaimby filinga
"Clai mfor aJudgnent with Respect to Count 11l of its Wit for Bad

Faith." At the outset of thelitigation, McLane had sued Rechber ger
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not only for the debts he owed (Counts | and I1), but also for "bad
faithrefusal topay avaliddebt” (Count I11). MLane all eged t hat
Rechberger and his counsel acted in bad faith throughout the
litigation. Its pre-trial notionfor attorney's fees and expenses
incurred preparingits summary judgnent noti on had been based on a
federal statute (28 U.S.C. § 1927); its post-trial notion was
predi cat ed on New Hanpshire | aw and the district court's inherent
powers to sanctionlitigants. Althoughthe district court foundthe
conduct of Rechberger's casetroubling, it didnot sancti on Rechberger
or his counsel.

C. Rechberger's lLitigation with Jon Meyer

Rechber ger hired Hahnin April 1995, and conti nued t o use hi mwhen
he noved t o t he Backus firm where he was supervi sed by Meyer. Suing
Meyer for breach of aninpliedcovenant to charge fair and reasonabl e
f ees, Rechberger all eged t hat Meyer was personal |y responsi bl e for
Backus's al | eged overbilling fromJune 1995 to March 1996 because
Meyer, the supervi sing attorney, had Hahn do wor k whi ch a | ess seni or
(and thus | ess wel | - pai d) attorney coul d have done. In responseto
Rechberger' s third-party conpl ai nt against him Myer filed a notion
for sunmary j udgnment, argui ng t hat Rechberger shoul d be sui ng Meyer's

firm(Backus), not Meyer hinsel f. The district court agreed, granting
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sunmary j udgnent for Meyer on Rechberger's third-party conplaint.?®
Per haps antici pating this result, Rechberger had sought | eave of the
court toanend his third-party conplaint to support his all egations of
Meyer's vicarious liability. The district court deniedthis notion on
the ground of tineliness.
D. The Issues on Appeal and Cross- Appeal

As aresult of these proceedi hgs and t he subsequent appeal s and
cross-appeal s, we nust address the fol | owi ng: Rechberger's appeal of
the partial sunmary judgnent entered for McLane prior tothe trial
(Part 11); Rechberger's appeal of the judgnent as a matter of | aw
awarded to McLane at trial andthe jury verdict for McLane at tri al
(Part 111); Rechberger's appeal of the summary judgnent granted to Jon
Meyer (Part 1V); ARC s appeal relatingtotheliability of ARCfor the
judgnment s ent ered agai nst it and Rechberger, and McLane' s cr oss- appeal
of thedistrict court's entry of judgnment as a matter of | awfor ARC
withrespect tothe fees awarded by the jury to McLane (Part V); and
McLane' s cross-appeal fromthe denial of its clains for attorney's fees

as a sanction (Part VI). W turn to these tasks.

5> After Rechberger sued him Meyer filed a third-party
count ercl ai magai nst Rechberger for $5,000 i n unpaidbills and for
| egal fees generatedin order to defend agai nst Rechberger's all egedly
frivol ous breach of contract claim A My 27, 1999 order granted a
notion for partial summary judgnent in favor of Meyer on the
count er cl ai magai nst ARC and Rechber ger i n the amount of $3,396.40. (n
January 6, 2000, all parties stipulated to cease litigating the
"remai ni ng disputed portion of Third Party Defendant Meyer's
counterclaim™
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1. The Partial Summary Judgment for MLane
Focusing on what it termed t he "undi sputed fees,"” MLane noved for
partial summary judgnent on two counts of its conpl aint agai nst

Rechber ger: breach of contract and quantummneruit. Inorder torule

for McLane onits contract claim(arulingthat woul d make t heguant um
neruit clai msuperfluous), thedistrict court first hadto find, beyond
any genui ne i ssue of material fact, that there was a contract between
McLane and Rechberger, and t hat McLane had perforned accordingtoits
ternms. The district court didso. Althoughtherewas nowitten fee
agreenent, "[a]n agreenent that i s not reducedto witing may be based

onthe parties' oral agreenent or ontheir conduct.” MLlLane, G af,

Raul erson & M ddl eton, P. A, v. Rechberger, No. AV. 97-398-JD, 1999 W

813952, at *6 (D.NH Apr. 29, 1999) (citingGodwin R R , Inc. v. New

Hanpshire, 517 A. 2d 823, 829-830 (N. H. 1986)).°¢ d ven that Rechberger
had pai d McLane' s bills through Decenber of 1996, the di strict court
rul ed that "an unwitten agreenent exi sted t hrough whi ch [ Rechber ger]
recei ved | egal services fromthe McLane firmand agreed to pay for

t hose services, tothe extent the fees were reasonable." |d. It then

® The di strict court didnot consider the statute of frauds i ssues
rai sed by the unwitten contract, reasoning as foll ows: "Al though t he
def endant s ( Rechberger and ARC) rai sed the statute of frauds as an
affirmative defense in their answer, they have not pursued a st at ut e of
frauds defense in oppositionto McLane's notion for summary j udgnent.
For that reason, the court will not consider, sua sponte, whet her the
statute of frauds . . . woul d apply inthe circunstances of this case."
McLane, 1999 W. 813952, at *6, n.3 (citation omtted). Rechberger does
not chal l enge this concl usion on appeal.
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entered partial summary judgment for MLane in the anpunt of
$135, 157. 77, havi ng concl uded t hat Rechberger presented no evi dence
chal I engi ng the reasonabl eness of these fees.

(On appeal , Rechberger contends that the district court ignored his
mai n argunment: that Hahn's initial representation of the cost of the
case, whi ch Rechberger characterized as a m srepresentati on, shoul d cap
hisliability for fees. Rechberger clainedthat in May, 1995, Hahn
saidto himthat "'theJacobi litigationwas a $50,000 case, there are
no wi t nesses, allegations are ten years old, noattorney inhisright
m nd woul d touch this case with a ten foot pole, litigation costs
includingtrial will probably be around $200,000.'" 1In his affidavit,
Rechber ger stated that i f Hahn had not nade t hat st atenent, he "never
woul d have aut hori zed the years of litigation and|egal work t hat was
done in that case. . . and woul d have aut hori zed settling t he case for
$1.8 mllionin Decenber of 1995 instead of | ettingthe case proceedto
a point just before trial where ny attorneys after spending over
$600,000in legal feestell nethat | aml ooking at a possibility of a
four totenmlliondollar verdict."” Rechberger clains further that
Hahn's initial representati on on Rechberger's exposureto |l egal fees
applied to any work perforned for hi mon theJacobi |itigation by the
two firnms that Hahn subsequently joined, Backus and MLane.

Contrary to Rechberger's assertion, the district court addressed

this argunment inits carefully reasoned summary judgnent ruling. The
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district court noted that, before Rechberger even hired McLane, he had
al ready been bil |l ed by the Backus firmfor $167,507.76 for its work on
t he Jacobi case. MLane, 1999 W 813952, at *6. Since "Rechberger

recei ved nonthly statenments fromthe McLane firmand apparent!ly paid
bills without protest that anounted to nearly $200, 000 nore i n fees and
expenses for representationin theJacobi case,” he can scarcely claim
t hat he only accepted | egal services on conditionthat they cost no
nore than $200,000. 1d. (finding that "the applicable facts
contradi ct [Rechberger's proffered] interpretations” of Hahn's
statenent). In other words, Rechberger's conduct refuted his
contentionthat the unwitten agreenent with the McLane firmfor the
provi sion of | egal services was limted by a cap onthe Jacobi fees
t hat derived froman earlier representati on by Hahn. Moreover, any
such al l eged cap relating to the Jacobi litigation obviously woul d not

have appliedto work performed by the McLane firmfor Rechberger on
other matters. Wefindnoerror intherulings of the district court

in favor of MLane on its nmotion for partial summary judgnent.’

I11. The Construction of Count Three of Rechberger's Countercl ai mand
Third-Party Conpl ai nt

"The district court foundthat MLane proved t he reasonabl eness
of the fees awarded on partial sunmary judgnent. That ruling al so
di sposed of Rechberger's counterclai mw threspect tothose fees since
the counterclaimalleged that McLane charged unreasonabl e fees.
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Rechberger's countercl ai mand third-party conplaint set forth
t hree counts:

Count |: Attorney Ml practice

13. The above acts by the Third-Party Def endant s [ Edwar d Hahn, Jon
Meyer, and the McLane firn] constitute attorney nmal practice t hat
has directly and proximately caused the Plaintiff damages.
Count Il: Infliction of Enotional Distress

15. The above intentional or negligent acts by the
Def endant s-i n- Count ercl ai mconstitute extrene and outrageous
conduct that has caused the Plaintiff severe enotional distress

and resulting physical harm

Count I11: Breach of the Inplied Contract to charge reasonabl e and
fair attorney's fees

17. Def endant s-i n-Countercl ai m[ Hahn, McLane, and Meyer]®in
providing |l egal servicestoaclient have alegal duty to do work
and charge for wrk that 1is fair and reasonable.
Def endant s-i n- Counterclain s actions are a breach of thethis
[sic] inpliedcovenant to charge reasonabl e and fair attorneys
f ees.
After McLane, Hahn, and Meyer prevailed ontheir notions for parti al
summary j udgnment on Counts | and Il of Rechberger's counterclai mand
third-party conplaint, only Count 11l of Rechberger's countercl ai mand
third-party conplaint remained to be adjudi cat ed.

As the trial approached, all parties sought toclarify the type

of evi dence Rechberger coul d present. Rechberger hoped to denonstrate

8 Strictly speaking, only Hahn and Meyer are "third-party
defendants, " and only McLane i s a "defendant-in-counterclaim"” Since
bot h Rechberger and the district court used the terns i nterchangeably
on sonme occasions, we wi || construe each to i ncl ude Hahn, Meyer, and
McLane.
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at trial that Hahn and McLane had handl ed his case negligently. He
subm tted a menor andumof | aw ar gui ng that the court shoul d construe
Count I'Il broadly topermt the jury to consider evi dence of negligence
when it assessed the reasonabl eness of MLane's fees.

McLane responded t hat Count 11 coul d not be construed so broadly.
McLane al so argued t hat Rechberger m scharacteri zed hi s request tothe
court: instead of tryingto construe Count II1 in acertainway, he was
trying to amend hi s conpl ai nt by reinstating Count I. MLane argued
that it woul d be severely prejudi ced by thi s amendnent, havi ng prepar ed
its case on the assunptionthat the question of negligence had al ready
been decided in its favor.

The di strict court responded to t hese contentions by construing
Count Il to"state a clai mfor breach of aninplied covenant to charge
reasonabl e and fair fees and not toinclude a negligence claim"” The
court el aborated as follows:

Count three states a claimfor breach of the third-party

def endants' i nplied covenant to charge reasonabl e and fair fees

for appropriate services. Count threew |l all owRechberger to
chal l enge the rates charged for work and t he fees charged for any

duplicative or unnecessary work done on his case . . . . For
exanpl e, Rechberger will be able to chall enge an hourly rate as
unr easonabl y hi gh based on the | evel of skill of the |l awer who

did the work or the nature (but not the quality) of the work
perfornmed. Rechberger may al so chal | enge f ees charged for an
excessi ve nunber of | awyers worki ng on a singl e project, such as
att endance at a deposition. Count three, however, does not
i ncl ude cl ai ns for negligent performance of | egal services, and
therefore, challenges tothe fees based onthe |l awers' all eged
failure to properly assess the Jacobi case, to settle at an
earlier time, or to keep Rechberger i nforned about t he case are
not pled in count three and will not be allowed. In sunmary,
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count t hree chal | enges t he reasonabl eness of the fees charged for
t he services provi ded, but does not include cl ai ns for substandard
representation.

| n addi tion, and inportantly, the court consideredthe history of the
litigation and the possibility of prejudice:

To the extent Rechberger seeks to anmend count three by
i mplication, hisrequest is denied. Any anendnment at this point
intimetoinclude the negligence cl ai mRechberger proposes woul d
be highly prejudicial tothethird-party defendants inlight of
the history of this case and Rechberger's previ ous acqui escence
inthe dismssal of his attorney nmal practiceclaim See, e.qg.,
Acosta-Mestrev. HiltonlInt'l, 156 F.3d 49, 51 (1st Cir. 1998)
(undue del ay and undue prej udi ce t o opposi ng party are grounds to
deny amendnent).

I nthe abstract, evidence of "substandard representation” m ght
be an appropriate part of the inquiry into the reasonabl eness of
attorney's fees. Here, however, the specifics of the case nust gui de
our analysis of Rechberger's challenge to the court's ruling.
Rechberger's conplaint challenged the quality of the |egal
representationin Count | and t he reasonabl eness of the fees charged
for that representationin Count Ill. Facing a notion for summary
j udgnent on t he negl i gence count, he did nothingto opposeit, andthe
court granted partial sunmary j udgnment. Under these circunstances, the
district court actedwell withinits discretioninrefusingto permt
Rechber ger t o advance anewt he negligence clains he fail ed to support
at the summary judgnent stage in the guise of the reasonabl eness

chal | enge that remnined for trial.
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| V. The Sunmary Judgnent Ruling for Meyer

Just as he sued McLane and Hahn, Rechberger al so sued Jon Meyer
for breach of aninplied covenant to charge reasonabl e fees. Meyer
responded with a noti on for sunmary judgnment. In his notion, Meyer
enphasi zed t hat an expert w t ness hired by Rechberger (attorney Finis
Wl lians) had found Meyer's bills for Meyer's own work "reasonabl e. "
Rechber ger responded that Wl lianms's report al so found that Meyer's
firm(Backus) billedinanmounts that were excessive "by one-quarter to
one-third of the anount billed" because of overbilling by Hahn.
Al t hough Rechber ger conceded t hat Backus was Hahn's enpl oyer at t he
rel evant time, not Meyer hinsel f, Rechberger asserted that Meyer was
responsi bl e for the overbilling because he supervi sed Hahn' s wor k at

Backus. Uninpressed by this inprovisedrespondeat superior claim the

district court granted sumrary j udgnent for Meyer on three grounds: (1)
Rechberger did not allege vicarious liabilityinhisconplaint; (2)
Rechber ger provi ded no facts or argunent that Meyer, rather than the
firm was Hahn's enpl oyer; and (3) Rechberger presented no facts or
| egal argunents supporting any ot her agency rel ati onshi p bet ween Meyer
and Hahn.

On appeal, Rechberger | anely i nvokes | i beral interpretations of
Rul e 8 pl eadi ng requi renents, ignoring our holdingthat "[a]lthoughthe
| i beral pleading policy enbodiedinRule 8 does not require apartyto

specify its |l egal theory of recovery, the pleadi ngs nmust at | east
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inplicate the relevant | egal issues." Schott Mdtorcycle Supply Co. v.

Am_Honda Mbtor Co., 976 F. 2d 58, 62 (1st Gr. 1992) (citing 5 Charl es

Alan Wight &Arthur R MIler, Federal Practice and Procedure, § 1286,

at 558 (2d ed. 1990) ("the |li beral construction accorded a pl eadi ng
under Rul e 8(f) does not require the courtsto fabricate a cl ai mt hat
aplaintiff has not spelledout inhis pleadings")). Rechberger did
not i nplicate therelevant | egal issuesinhis conplaint. Moreover,
the court's dispositiverulingonthe clains agai nst Meyer cane at
sunmary j udgment, when t he nonnovi ng party nust nuster some facts in
the summary judgnment recordto preserveaclaim W agreew ththe
district court that Rechberger provided no facts to preserve a

respondeat superior claimagainst Myer.

V. ARC s Liability

ARCis alimted partnership, with Rechberger as its general
partner and ARC Trust as its |imted partner. The district court
grant ed McLane partial sumrary judgnent agai nst bot h Rechber ger and ARC
for $135,157.77, and granted judgnent as a matter of lawat trial
agai nst bot h Rechberger and ARC f or $23, 562. 00. Rechber ger and ARC
jointly stipul atedto pay $20, 666. 00 t o McLane. However, the distri ct
court al so granted judgnment as amatter of lawfor ARCat thetrial,
hol di ng onl y Rechberger liable for the $39,527. 03 awarded t o McLane by

the jury.
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Bot h ARC and McLane appeal theseliability determnations. Inits
cross-appeal, McLane avers that ARCshoul d be liable for all of the
judgnments awarded to McLane. In its appeal, ARC clainms that the
district court erredinholdingit |iabletopay anounts in excess of
t he $29, 266. 21 whi ch McLane attorney W1 bur G ahn cl ai ned was due
directly fromARCinthe affidavit he submttedin support of McLane's
nmotion for partial summary judgment.

A. The Judgnent as a Matter of Law for ARC (MLane's Cross-Appeal)

McLane' s conpl ai nt agai nst Rechberger and ARC al | eged t hree
counts, all of which began by asserting that "defendant Rechberger,
i ndi vi dual | y and as agent for defendant, ARC, requested the plaintiff
to performlegal services . . . ." The joint answer of ARC and
Rechberger adm tted t hat t he def endants Rechberger and ARCr et ai ned
McLane "inthe matters |isted"” inthe conpl aint, whichincludedthe
Jacobi case, the Bio-San case, and general corporate services.

Bot h bef ore summary j udgnent and before trial, ARCdid not attenpt
todistinguishitsownliability fromthat of Rechberger. These two
def endants filed a joint answer, a joint counterclaim and joint
obj ections to partial summary judgnent. They alsofiled ajoint "Pre-
Trial Statenment"” on Decenber 22, 1999. ARCdi d not rai se the issue of
separat eness i n any pl eading, and (with Rechberger) stipulatedto

j udgnment s di sm ssing third-party defendant Jon Meyer (on January 6,
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2000) and ordering payment of $20, 666.00 i n fees to McLane (on February
2, 2000).
Nevert hel ess, at the cl ose of evidenceinthetrial on February
3, 2000, ARC noved for judgnment as amatter of laww th respect tothe
remai ning fees in dispute ($39,527.00 of Hahn's tinme as a MLane
attorney). The district court granted the notion, explainingits
reasons in a colloquy with the attorneys:
There' s not hi ng about ARC. Now, [plaintiff's counsel] nentioned
earlier that ARCand M. Rechberger are one and t he sanme, but no
certifiedcopy of any court order maki ng t hat findi ng has been
filedinthis case, and ARC appears to be a party fl oati ng around
herewithout aplace. . . . [Myrecollection of the evidence [is
t hat] M. Hahn was advi si ng Rechberger on ARC-rel ated nmatters but
ARC had its own attorneys, and that the attorney-client
rel ationshi p here was not ARCand M. Hahn or ARC and McLane, it
was Rechberger andthefirmandtheindividual . . . . | don't see

any evidence fromwhich a jury could find that there's an
attorney-client rel ati onshi p between ARC and t hese i ndi vi dual s.

In light of this ruling, the jury only had to consi der whet her
Rechberger was | i abl e for the renaini ng $39, 527. 03 of fees i n di spute.

We reviewthe grant of a notion for judgnent as a matter of | aw

de novo. St. Paul Fire &Marinelns. Co. v. Ellis &Ellis, 262 F. 3d

53, 61 (1st Gr. 2001); Brennan v. GIE Gov't Sys. Corp., 150 F. 3d 21,

25 (1st Cir. 1998). Inso doing, we nust takethe factsinthelight
nost favorabl e to McLane. Brennan, 150 F. 3d at 25. We canonly all ow
t he judgnent as a matter of lawto stand if "the evidence does not

permt a finding in favor of [MLane]." |I|d.
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On appeal, McLane chal | enges t he judgnent as a matter of | awon
two grounds. First, McLane contends that si nce ARC had never asserted
beforetrial that itsresponsibility for attorney's fees hadto be
est abl i shed separately fromRechberger' s responsibility, the district
court shoul d not have al |l owed ARCto submit this defense for the first
time at the cl ose of evidence at trial. MLane argues that ARC " nust
be heldtothe position[it] freely adopted prior totrial. . . . The
spirit of flexibility behindthe Rulesis not intendedto permt one of

t he parties to be booby-trapped." Reyes v. Marine Enters.., Inc., 494

F.2d 866, 868 (1st Cir. 1974). Although there is force in this
argument, we cannot consider it on appeal because McLane di d not
present it tothe court in opposing ARC s notion for judgnment as a

matter of law. Seelnited States v. Tayl or, 54 F. 3d 967, 972 (1st Cir.

1995) ("[A] litigant who deens hi nsel f aggri eved by what he consi ders
to be an i nproper occurrence inthe course of trial or an erroneous
ruling by thetrial judge ordinarily nust object then and there, or
forfeit any right to conplain at a later time.").

However, we do credit the argunent that McLane nmade to t he court:
namel y, that there was enough evi dence of ARC s liability presented at
trial torequire the subm ssion of McLane's cl ai magai nst ARCto the
jury. Hahn, a McLane | awyer, testifiedthat he represented both ARC

and Rechberger in theJacobi and Bio-San litigation. Wen asked about

hisroleinthelitigationwhileworkingat Backus, Hahn testified that
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he "had prinmary responsibility for . . . [e]verythingthat had to do
wi th ARC and everything that hadtodow th Bio-San.” He saidthat his
role "remai ned pretty nuch t he sane” when he wor ked at McLane. He al so
testifiedtoworking onamtter benefitting both Rechberger and ARC
arrangi ng paynent of theJacobi settlenent to Marion Jacobi fromthe
ARC Trust (the limted partner of ARC) while he was at MLane.
Rechber ger and ARC wer e bot h def endants in the Jacobi litigation.
W1 bur @ ahn offered sim |l ar testinony about the ARC Trust's paynent of
the $1.35 nmillion settlenment of Jacobi.

Al t hough there was testinony at trial suggesting that ARC had been
represented by a firmother than McLane, as noted by the court, that
testinony did not preclude afindingbythejurythat McLane al so did
| egal work for ARC. Averdict may be directed only if the evi dence,
consideredinthelight nost favorabl e to the non-nmovant, "' woul d not
permt areasonablejurytofindinfavor of theplaintiff[] on any

perm ssi bl e cl ai mor theory.'" Andrade v. Jamest own Hous. Auth., 82

F.3d 1179, 1186 (1st Cir. 1996) (quoting Murray v. Ross-Dove Co., 5

F.3d 573, 576 (1st Cir. 1993)). The court's entry of judgnment as a
matter of |aw for ARC was not consistent with this standard.

Of course, if the jury had been pernmittedto consider McLane's
cl ai magai nst ARC, found for MLane, and the district court then

entered a judgnment notw t hstanding the verdict, we woul d have t he
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option of reinstating the jury's verdict. It woul d have been
preferable, therefore, for the district court to have

reserve[d] decisionon[the notion for judgnent as a matter of
| aw] , passing onthe legal questiononly after submttingthe case
tothejury. . . . [Rlefraining fromgranting a judgnent as a
matter of lawuntil the jury has had a chance to deal with the
nerits is frequently a "wi se and tinme-saving precaution.”

G bson v. City of Cranston, 37 F.3d 731, 735 n.4 (1st Cir. 1994)

(quoting Tal bot - W ndsor Corp. v. Mller, 309 F. 2d 68, 69 (1st Cir.

1962)). Under the present circunstances, we nust vacate the court's
judgnment as a matter of lawfor ARCat trial, and remand for a possi bl e
retrial of ARC sliability for | egal fees still in dispute whenthe
court ruled. Gventhe course and duration of thislitigation, we do

not relish that prospect. W hope the parties feel the sane way.?®

B. ARC s Post-Trial Motions

After thetrial ended, ARCtriedtodistinguishitsow liability
fromthat of Rechberger intwo notions. ARCfirst novedto vacate an
attachnment of funds that McLane had obt ai ned at t he outset of the

case. 10 After this notion was deni ed, ARC noved to "alter, anmend,

®The court's error inentering judgnment as a matter of | awfor
ARC m ght have been harmess if the district court had, |ikethe state
court inthe Jacobi litigation, declaredthat ARC and Rechberger were
i ndi stingui shabl e. However, the district court concluded that the
parties had providedit with aninsufficient factual and | egal basis
"topermt any definitiveresolutionof therelationship between ARC
and Rechberger.”

10 See footnote 2 above.
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vacate or clarify" the judgnent pursuant to Rul e 52(b) of t he Federal
Rul es of Civil Procedure (which allows atrial court to "amend its
findi ngs--or make additi onal findings--and[to] amend t he j udgnent
accordingly”), Rule 59(e) (whichpermts notionstoalter or anmend a
judgment), and Rul e 60(b) (which permts notions for relief froma
judgnment). The district court denied that notion as well.

I n essence, with these two notions, ARCwanted the district court
to limt its liability to the $29, 266.21 which W bur G ahn's
affidavit, presentedin support of McLane's partial sunmary j udgnent
notion, directly attributed to work perfornmed for ARC. These fees were
due for general corporate work and an escrowmatter. Accordi ngto ARC,
it hired McLane sol ely for these purposes; all of the other fees were
i ncurred by Rechberger.

What ever the nerits of this argunment, the district court never
reached it on grounds of tineliness. It rul edthat "ARC cannot now
challenge its liability for the fees and expenses arising from
Rechber ger' s representati on when t hat def ense was not rai sed until ARC
nmoved for judgnent in its favor at trial as to the clains then
remai ni ng against it." Asthedistrict court patiently observed, ARC
had never before attenpted to distinguish itself from Rechberger:

. ARC and Rechber ger answered t he conpl aint jointly w thout
di stingui shing between thensel ves.

. ARC and Rechber ger objectedjointly to McLane's notion for
partial summary judgnent, agai n without distinguishing
bet ween them and the court referredtothemjointlyinthe
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order of April 29, 1999, granting partial sunmary j udgnent
in favor of MLane [for the bulk of the contested fees].

. [ When further anounts were awar ded i n Novenber, 1999,] ARC
did not contest itsliability onthetheory that it was a
separate entity.

. Counsel , on behal f of ARC and Rechberger jointly, stipul ated
before trial to certain amounts that were not disputed.

. The court granted McLane's notioninlimne against both ARC
and Rechberger as to ot her amounts [ on February 3, 2000].
ARC still did not raise its new theory.

These ti nmel i ness consi derations are di spositive. The district court
di d not abuse its discretionindenying ARC s post-trial notionsto
vacate the attachnment and to grant ARC relief fromthe judgnent.

VI . The Deni al of Attorney's Fees and Expenses Sought by McLane as a
Sanction

McLane twi ce asked the district court to award it additi onal
attorney's fees as a sanction for the al | egedl y egregi ous conduct of
Rechber ger and hi s counsel duringthelitigation over attorney's fees.
The district court twice refused to do so. MLane appeals. In
consi dering that appeal, "[w] e tread very carefully. . . .for the
district court isentitlednot only tothe ordinary deference due the
trial judge, and additi onal deferenceinthe entire area of sancti ons,

but extraordinary deference i n denyi ng sanctions." Anderson v. Bost on

Sch. Comm , 105 F.3d 762, 768 (1st Cir. 1997).

A. The Post-Trial Decision on Sanctions
The di strict court only consideredits inherent authority as a
federal court in denying McLane's post-trial notion for sanctions.
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McLane argues that New Hanpshire state |law grants litigants a
"substantive equity-based right" to attorney's fees, and that the
district court erred by refusing to apply this state | aw.

The U.S. Suprene Court has observed that "'[i]n an ordinary
di versity case where the state | aw does not run counter to avalid
federal statute or rule of court. . . .statelawdenyingtheright to
attorney's fees or givingaright thereto, whichreflects a substanti al

policy of the state, should be foll owed.' " A yeska Pi peline Serv. Co.

vs. The Wl derness Soc'y, 421 U.S. 240, 260 n. 31 (1974) (internal

quotation marks omtted). Therefore, astate' sjudicially createdrule
for an award of attorney's fees, other than as a sanction for the
conduct of litigation, may provi de a basis for afee award. Seeid.
(noting that "a state statute requiring an award of attorney's fees
shoul d be applied in a case renoved fromthe state courts to the
federal courts,” and that "[t]he sane would clearly hold for a

juridically created rule"” (citing People of Sioux County v. Nat']

Surety Co., 276 U.S. 238, 243 (1928)).

The di strict court found t hat NewHanpshirelaw"perm tting an
award of attorney's fees under state | aw' concerns "sanction[s] derived
fromthe state court's inherent powers.” This is not entirely
accurate. NewHanpshire permts "[a]n award of attorney's fees tothe
prevailing party where the action conferred a substanti al benefit on

not only the plaintiffswhoinitiatedthe action, but onthe public as
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well." darenont Sch. Dist. v. Governor, 761 A 2d 389, 392-93 (N. H.

1999) (citing Silvav. Botsch, 437 A . 2d 313, 314 (N.H. 1981); lrwin

Marine, Inc. v. Blizzard, Inc., 490 A 2d 786, 791 (N. H. 1985)). The

New Hanpshi re courts have reserved such awards for litigation affecting
t he fundanmental rights and i nterests of groups or the public at |arge.
See id. at 392-94 (awarding fees to towns that sought to assure

equi t abl e school funding); Lrwin Marine, 490 A 2d at 790-91 (awar di ng

feestolitigant whose caseledtogreater fairnessinacity's public
bi ddi ng procedures). G ven the absence of any cogni zabl e public
benefit fromthis litigation, this substantive equity-basedright to
attorney's fees has no application to this case.

Apart fromthis public benefit exception, NewHanpshire courts
seemto treat the award of attorney's fees for the conduct of
litigation as a sanction prenisedontheir inherent authority. See

Nash Fami |y Inv. Props. v. Hudson, 660 A. 2d 1102, 1109 (N. H. 1995). As

the district court correctly observed, it "does not have i nherent
powers under statelaw. " It has themunder federal | aw. Under the
federal standard, adistrict court may "award attorney's feesto a
prevailing party pursuant toits inherent powers whenthe |l osing party
has 'acted in bad faith, vexatiously, wantonly, or for oppressive

reasons.'" Dubois v. United States Dep't of Agric., 270 F.3d 77, 80

(1st Cir. 2001) (quotingChanbers v. NASCO, Inc., 501 U. S. 32, 45-46

(1991)). McLane chall enges the district court's applicationof this
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standard. We review a district court's inposition or denial of
sanctions under its inherent power for an abuse of discretion.
Chanbers, 501 U. S. at 55.

In its post-trial nmotion for sanctions, MLane argued that
Rechberger litigated in bad faith, particularly when he failed to
appear at trial. Al though expressing sone di sapproval of the conduct
of Rechberger's case, the district court rul edthat McLane did not
provi de "sufficient factual support fromthe record” to denonstrate
t hat sancti ons shoul d be i nposed. Specifically, the district court

f ound t hat:

. [ D] espite his | ack of success, Rechberger's counterclains and
def enses were not so patently unreasonabl e or neritl ess to be
deenmed frivol ous.

. [ G ven] that he did not have tinme totake acti on agai nst McLane
bef ore suit was brought, [ Rechberger's] counterclai ns chal | engi ng
[ McLane' s] fees cannot be found to have been indisputably
retaliatory.

. [ Rechberger may not have testified at trial because] he believed
. crimnal proceedings [ coul d be] brought agai nst hi m(ari sing
fromhis daughter's allegations) if he came to New Hanpshi

Searching for an error of lawin the court's rulings, MLane
argues that the district court erroneously focused on Rechberger's
conduct and ignoredits grievances agai nst his counsel. To support
thisclaim MLane pointstothedistrict court's statenent that "the

record present ed here does not showthat Rechberger, rather than his
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counsel, was the strategi st who was responsi bl e for t he pl eadi ngs,
deci sions, and net hod of prosecuting this case.”

McLane assunes correctly that if an attorney, rather than a
client, isresponsiblefor sanctionablelitigationtactics, the court

may sanctionthe attorney. See ME.N. Co. v. Control Fluidics, Inc.,

834 F. 2d 869, 873 (10th Cir. 1987) ("Where sanctions are concer ned
. we have cautionedthat '"[i]f thefault lieswiththe attorneys,
that i s where the i npact of the sancti on shoul d be | odged."'" (quoti ng

Inre Sancti on of Baker, 744 F. 2d 1438, 1442 (10th Cir. 1984)). 1In

other words, if the court here concluded that counsel was the
strategi st responsi bl e for pl eadings andlitigation decisionsthat
merited a sanction, the court coul d not deny sancti ons because t he
party represented by counsel was ot herw se bl anel ess.

In our view, however, the district court considered both
Rechberger's and att orney D viacchi's conduct in appl ying the federal
standards for awardi ng fees as a sanction. Its reference to Rechberger
not being "the strategist” was only one factor inits decisionnot to
sanction him |Indeed, the court specifically stated that "[i]n
addi tion, despite hislack of success, Rechberger's counterclains and
def enses were not so patently unreasonabl e or neritl ess as to be deened
frivolous." W viewthis finding as a cooment both on t he subst ance of
Rechberger's story and Diviacchi's advocacy. Mreover, as the

di scussi on bel owi ndi cat es, the court had al ready addr essed nuch of
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Di vi acchi's conduct in a post-sumary judgnent ruling denyi ng McLane's
noti on for sanctions against him Sincethedistrict court's analysis
addressed nearly all of the wongs all eged by McLane agai nst both
Rechberger and Diviacchi, we find no error of |aw or abuse of
discretioninits post-trial decisionnot toaward attorney's fees as
a sanction.

B. McLane's Claimfor Fees Under 28 U S.C. § 1927

Aside fromits post-trial notion based on state |l awand f eder al
i nherent powers, MLane al so advanced a narrower cl ai mfor fees pre-
trial based on a federal statute permtting the sanctioning of
attorneys for abuse of the judicial process. Thisfilingfollowedits
successful notion for partial summary judgnent, when McLane noved t he
court to order sanctions agai nst Rechberger's attorney, Val eri ano
Di vi acchi, pursuant to 28 U.S.C. § 1927. Section 1927 provides: "Any
attorney . . . who so nmultiplies the proceedings in any case
unr easonabl y and vexati ously nay be requi red by the court to satisfy
personal | y t he excess costs, expenses, and attorney's fees reasonably
i ncurred because of such conduct."

McLane al | eged t hat Rechberger refusedto pay his bills in bad
faith, and that Diviacchi knewthat this refusal was in bad faith.
Mor eover, McLane al | eged that D vi acchi depl oyed di | atory and decepti ve
litigationtacticsinorder tofrustrateits effortstorecover avalid

debt. MlLane focused on D viacchi's repeated refusal toadmt that any
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of the fees and expenses sought were undi sputed, when he only had
evidence to challenge a portion of them McLane alleged that
Di viacchi's aggressive litigation posture was adopted only for the
pur pose of "' burdening [ McLane] wi t h unnecessary expenditures of tine

and effort and t hus warrant ed sanctions. Gdbert v. United States, 576

F. Supp. 825, 829 (E.D. Cal. 1983) (quoting Lipsigv. Nat'l Student

Mar keting Corp., 663 F.2d 178, 181 (D.C. Cir. 1980)).

In an order entered on April 29, 1999 in response to McLane's
nmotion, the district court noted the applicable standard of conduct:

The First Circuit does not require a showi ng of an attorney's
subj ective bad faith to nmeet the section 1927 standard. | nstead,
sancti ons nmay be appropri ate under section 1927 if an attorney's
conduct i s "unreasonabl e and harassi ng or annoyi ng" j udged froman
obj ecti ve standard, whether or not the attorney i ntends to harass
or annoy. To be vexatious under section 1927, however, the
attorney's conduct nmust "be nore severe than nere negligence,
i nadvertence, or inconpetence."”

MLane, 1999 W. 813952, at *8 (quotingCruz v. Savage, 896 F. 2d 626, 632

(1st Gr. 1990)). The district court then revi ewed McLane' s grounds for
al l eging that sanctions should be inposed:

Counsel for the McLane firm. . . communi cated wi th Rechberger's
counsel before filing the notion for partial summary j udgnent
attenpting to resol ve paynent of the undi sputed fees based i n part
on the opinion of Rechberger's expert wi tness. Rechberger's
counsel ' s response was unhel pful, first clai mng that he di d not
understand the | etter, and t hen debati ng whet her parti al judgnent
can be entered on an undi sputed anpunt.

Id. The district court found that "[c]ounsel's conduct seens to have

been sufficiently unreasonabl e and vexatious to justify theinposition
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of sanctions," but permtted Di viacchi to show cause why sancti ons
shoul d not be i nposed. 1d. Inresponse, Diviacchi submtted a brief
explainingthelitigationtactics challenged by McLaneinits notion for
sanctions. On February 7, 2000, the district court deci ded agai nst
i mposi ng sancti ons wi t hout expl anation, other than notingits reliance
on "t he standards set forthinsection 1927." MLane chal | enges t hat
ruling on appeal.

As noted, we accord "' extraordi nary deference'" to a district

court's decisionto deny sanctions. Dubois v. United States Dep't of

Agric., 270 F.3d at 80 (1st Cir. 2001) (quoting Lichtenstein v.

Consol i dated Servs. Group, Inc., 173 F.3d 17, 22 (1st Cir. 1999)).

"[T]he responsibility for i nposing sanctions properly restswiththe
judicial actor closest tothelitigation--thedistrict court judge--who
isinthe best positionto evaluate the circunstances surroundi ng an
al | eged vi ol ation and render an infornmed judgnent." Cruz, 896 F. 2d at
632.

McLane argues that the district court's Order of February 7, 2000,
to deny the noti on for sanctions pursuant to 8 1927 does not deserve
def erence because it was not expl ai ned. However, the district court
careful | y anal yzed McLane' s cl ai ns and set forth the standards for the
i nposition of sanctions pursuant to28 U.S.C. §1927inits April 29,

1999 Order requiring D viacchi to explainhis conduct. See McLane, 1999

W. 813952, at *8. Furthernore, whil e we have encouraged di strict courts
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to gi ve reasons for denyi ng sancti ons, we have not required themto do
so: "although the rationale for a denial of a notion for fees or
sanctions under Rule 11, 8 1927, or 8§ 1988 shoul d be unambi guously
communi cated, the | ack of explicit findings is not fatal where the
recorditsel f, evidence or coll oquy, clearly indicates one or nore
sufficient supporting reasons.” Anderson, 105 F.3d at 769.

I n response to the district court's order to showcause why it
shoul d not i npose sanctions, D viacchi filed a nenorandumout!ining his
rational e for def endi ng Rechberger's refusal to concede the validity of
any of his debts to McLane. Diviacchi expl ai ned that he believed t hat
t he fees requested i n McLane's noti ons "woul d be nore t han cancel | ed
out"” by Rechberger's counterclaim The district court apparently
credited this explanation, findinglater inits rulingonthe post-trial
noti on for sanctions that "Rechberger's counterclai ns and def enses were
not so patently unreasonable or neritless to be deened frivol ous. "
There was no abuse of discretion in the court's denial of 8§ 1927
sancti ons.

VI 1. Concl usion

Al t hough we nust vacate the judgnment as a matter of | awfor ARC,
we comend the district court for handling an exceptional | y conpl ex and
frustrating case with great skill and patience. The judge i ssued at
| east six | engt hy menoranda of deci sionin support of his orders, all

of whi ch wer e nost hel pful inreview ngthe plethora of i ssues before
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us. Inaddition, the court incorporatedthe numerous orders it entered
during the course of this litigationin auseful final judgnment it
entered on May 12, 2000 (sumrari zed in part inthe appendi x attached
hereto). W affirmall aspects of that final judgnent except for the
judgnment as a matter of |aw for ARC.

So Ordered. Each party shall bear his or its own costs.
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Appendi x: Monetary Judgnents in the Litigation

The follow ng nonetary judgments were entered during the litigation:
1. Order dated April 29, 1999 granting Motion for Partial Summary
Judgnment on Count | of McLane's conplaint infavor of McLane for the
fol |l owi ng:

Bi o- San fees: $316.97

Cor por at e expenses: $1, 254. 21

Corporate fees: $27,303.00
Jacobi expenses: $27,185.09

o 0O T oD

2. Order dated Novenber 9, 1999 fi ndi ng $79, 098. 50 as t he anobunt owed
by Rechberger and ARC f or the services of G ahn and Wi tney on the
Jacobi case, pursuant tothe partial sumrmary judgment granted on Apri

29, 1999.

3. Order dated May 27, 1999, granting Mdtion for Partial Summary
Judgnent in favor of Jon Meyer on t he countercl ai magai nst ARC and

Rechberger in the anount of $3,396. 40.

4. Pre-trial O der dated February 3, 2000, orderi ng Rechberger's counsel

to stipulate to paying $20,666 in fees | eft undi sputed by Rechberger's

expert at trial, Richard Fol ey.
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5. Oral Order granting McLane' s notion for judgnent as a natter of | aw
for 23,562.001in fees (McLane's fees fromFebruary 7 to February 28,

2000.)
6. Oral Order granting ARC s notion for judgnment as amatter of laww th
respect tothe fees reminingindispute ($39,527.03 of fees billed by

Hahn) .

7. Jury verdict in MLane v. Rechberger, for McLane i nthe anount of

$39,527.03 (the remaining fees in dispute).
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